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Abstract: 
 
For over half a century, the Antarctic Treaty System (ATS) has been largely successful in governing 
the southern circumpolar region. The ATS has shielded the pristine Antarctic environment from 
mining and fossil fuel extraction, sustainably managed Southern Ocean fisheries, promoted peace 
and scientific endeavor across the continent, and is widely regarded as a model in international 
environmental law. The Arctic, by contrast, lacks a comprehensive governance regime – largely 
relying instead on a non-binding and relatively unstructured intergovernmental system. Today, the 
region faces potentially unsustainable exploitation of natural resources, increasing militarization, and 
other worrying trends that – coupled with the accelerating effects of climate change – now pose 
growing challenges for governance in the far north. While the two circumpolar regions differ in 
many respects, this paper explores how Arctic governance might benefit from examining – and 
perhaps incorporating – lessons from the more efficient framework managing the Antarctic. 
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1. Arct i c  Governance in a Time o f  Change  
 
 
In 2007, Russia planted its flag beneath the North Pole, laying claim to large expanses of Arctic 
Ocean seabed – expected to contain billions of dollars’ worth in oil and gas reserves – and triggering 
a northern “gold rush.”1 Due to climate change and a loose regional governance regime, Arctic 
resources are becoming increasingly accessible for exploitation, and new sea routes are emerging in 
this fragile ecosystem.2 While the region’s vast tundra ecosystems transform from carbon sinks into 
carbon sources, the rush to develop is stronger than ever.3 
 
In 2008, Borgerson wrote that ‘the Arctic countries are likely to unilaterally grab as much territory as 
possible and exert sovereign control over opening sea-lanes wherever they can.’ In the ‘legal no 
man’s land’ of the far north, he worried that Arctic states were ‘pursuing their narrowly defined 
national interests’ in a way that would undermine regional stability and lead to potential conflicts.4 
Likewise, US Admiral James Stavridis warned in 2012 that ‘for now, the disputes in the north have 
been dealt with peacefully, but climate change could alter the equilibrium.’5  
 
As competition for Arctic resources has heightened, so too has militarization. Russia made its 
greatest push to expand regional military capabilities since the fall of the USSR,6 NATO coordinated 
the largest Arctic military exercise to date, and the US garrisoned 300 marines in Norway – the first 
time foreign troops have been stationed there since WWII;7 Barabanov opines that these actions 
‘could trigger an arms race.’8 Collectively, they are destabilizing the region and increasing the 
potential for conflict.  
 
Where does this leave the Arctic’s 4 million inhabitants? In light of these newly arising challenges, 
the Arctic Council (AC) – the central pillar of Arctic governance – is falling short. Clearly, more 
comprehensive governance is needed, but what shape should this take? A streamlined structure, with 
greater authority, would be a significant improvement. How such a system should be constituted, 
however, remains in dispute.  
 
This paper seeks to contribute to the discussion by investigating whether the Arctic might draw 
lessons from the Antarctic Treaty System (ATS), which has successfully governed the circumpolar 
south for over 50 years. Koivurova states that ‘the two polar regions are poles apart from a politico-
legal viewpoint,’ and their contrasting structures encourage a comparison.9   The fundamental 
question is, to what extent – if any – can the far north benefit from the Antarctic governance model? 
This paper explores that question through a comparative analysis of the two polar regimes, 
scrutinizing key structures in each region, examining current debates, and concluding with proposals 
for a pathway forward.  
 
 
 



	
	

	

	
3   The Climate Institute|	Poles Apart? The Antarctic Treaty System as a Model for Arctic Governance	

	

2. Polar Governance :  Dif f erent  Regimes for  Dif f erent  
Regions? 
 

The Arctic 
 

2.1 The Arctic Council 
 
Established by the 1996 Ottawa Declaration as an intergovernmental forum for regional 
cooperation, the Arctic Council (AC) is the main pillar of Arctic governance and the only interstate 
forum for political discussions on Arctic issues.10 It covers a number of different topics – from 
assessing regional pollution levels to developing emergency preparedness and prevention initiatives – 
and operates on a 2-year cycle, with sessions every 6 months culminating in a Ministerial Meeting, 
where Arctic foreign ministers assemble to discuss and guide the work of the Council. A non-
binding declaration is subsequently produced, which details any progress made along with the AC’s 
future plans.11 
 
The AC has produced useful knowledge for policymakers and successfully raised awareness of 
Arctic issues globally. Though the Council lacks legal authority – it was not founded by an 
international treaty – it has nevertheless facilitated the creation of two legally binding agreements in 
recent years, which have established a cooperative framework for Arctic search and rescue 
operations, and created a preparedness and response mechanism for marine oil pollution.12  
 
The AC is an exclusive club; with membership dependent on the possession of sovereign Arctic 
territory, there are only eight member states.13 The AC also grants Permanent Participant status to 
six indigenous organizations, which have consultation rights in all AC negotiations and decisions.14 
Permanent Observer status is bestowed on non-Arctic states, inter-parliamentary and 
intergovernmental organizations, and NGOs upon agreement by the full members, while temporary 
ad hoc observer status can be granted to enable these parties to attend an individual AC meeting.15 
 
This reveals a flexible but flawed institutional architecture. Numerous negative externalities caused 
by the relatively unregulated and increasingly unsustainable development of Arctic resources, for 
example, affects people throughout the world. In this context, countries beyond the Arctic Circle 
clearly have a legitimate stake in what happens within it, and cannot therefore be reasonably shut out 
of regional decision-making.  
 
The AC has faced other critiques as well. According to Herber, the AC ‘was not designed to be a 
comprehensive regional decision-making forum,’ and it consequently ‘does not provide umbrella 
coverage of all major governmental functions and responsibilities’ despite being the most 
comprehensive of the region’s governance institutions.16 This has led to criticism that the Council is 
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failing to effectively address the growing challenges confronting the Arctic. In Koivurova’s opinion, 
the AC is ‘a soft law organization’ with a mandate that is too limited.17 
 
 
2.2 UNCLOS 
 
Because the Arctic is an ocean surrounded by land, the UN Convention on the Law of the Sea 
(UNCLOS) plays a central role in regional governance alongside the AC. Signed by all Arctic nations 
except for the US – which nevertheless accepts the majority of its provisions – UNCLOS codifies 
customary law of the sea, maintains traditional free access rights to the high seas as well as to their 
associated marine resources, and joint rights to mineral resources located beneath the deep seabed in 
those areas. 18  Importantly for the Arctic, the Convention awards coastal states an Exclusive 
Economic Zone (EEZ) extending 200 nautical miles offshore – granting sovereign property rights 
over mineral and marine resources within the EEZ. UNCLOS Article 234 further grants coastal 
states  
 

the right to adopt and enforce non-discriminatory laws and regulations for the prevention, 
reduction and control of marine pollution from vessels in ice-covered areas within the limits 
of the exclusive economic zone, where particularly severe climatic conditions and the 
presence of ice covering such areas for most of the year create obstructions or exceptional 
hazards to navigation, and the pollution of the marine environment could cause major harm 
to or irreversible disturbance of the ecological balance.19 

 
The article also mandates that ‘[s]uch laws and regulations shall have due regard to navigation and 
the protection and preservation of the marine environment based on the best available scientific 
evidence.’20 Together with the framework provided by UNCLOS to negotiate separate international 
treaties regarding efficient harvesting of marine resources above the seabed, and a supranational 
institution – the International Seabed Authority – to manage mineral resource exploitation below the 
deep seabed of the high seas, these provisions have major implications for the Arctic Ocean and its 
resources.21 
 
Article 123 may also prove useful here, but it hinges on interpretation: namely, whether or not the 
Arctic Ocean constitutes a “semi-enclosed sea”. UNCLOS holds that ‘States bordering an enclosed 
or semi-enclosed sea should co-operate with each other in the exercise of their rights and in the 
performance of their duties under this Convention.’22  
 
Article 197 could likewise be invoked to strengthen Arctic governance. This provision mandates that 
‘States shall co-operate on a global basis and, as appropriate, on a regional basis, directly or through 
competent international organizations, in formulating and elaborating international rules, standards 
and recommended practices and procedures consistent with this Convention, for the protection and 
preservation of the marine environment, taking into account characteristic regional features.’23  
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However, Koivurova argues that UNCLOS is perceived as providing ‘governance solutions, but in 
such a way that each coastal state interprets what they require in the Arctic waters.’24 While the 
Convention has been regarded by some as addressing many legal issues in the Arctic Ocean, it is 
clearly not a panacea. According to Koivurova, UNCLOS ‘does not provide operational regulation, 
but mainly framework-type general regulation that leaves a lot of room for states to interpret and 
implement it the way they want.’25  
 
 
2.3 Other Contributions to Arctic Governance  
 
Other initiatives have also framed Arctic governance. In 2008, for example, the five Arctic coastal 
states26 released the Ilulissat Declaration, which recognized the major climate-related changes facing 
the Arctic Ocean, the potential impacts on vulnerable ecosystems and peoples, and the states’ 
stewardship responsibility to protect the region’s unique ecology.27 The parties further proclaimed 
that they were ‘in a unique position to address these possibilities and challenges’ given their 
‘sovereign rights and jurisdiction in large areas of the Arctic Ocean.28  
 
These states, however, used the Declaration to assert that there was ‘no need to develop a new 
comprehensive international legal regime to govern the Arctic Ocean,’ because of the existence of 
UNCLOS.29 The parties stated that they remained ‘committed to this legal framework and to the 
orderly settlement of any possible overlapping claims,’ asserting that the existing framework 
‘provides a solid foundation for responsible management by the five coastal States and other users 
of this Ocean through national implementation and application of relevant provisions.’30 This 
explicit statement – that a new Arctic treaty is unnecessary – was rejected by the European 
Parliament (EP) that same year. The EP resolved  
 

that the [European] Commission should be prepared to pursue the opening of international 
negotiations designed to lead to the adoption of an international treaty for the protection of 
the Arctic, having as its inspiration the Antarctic Treaty, as supplemented by the Madrid 
Protocol signed in 1991, but respecting the fundamental difference represented by the 
populated nature of the Arctic and the consequent rights and needs of the peoples and 
nations of the Arctic region.31 

 
The EP held that ‘as a minimum starting-point such a treaty could at least cover the unpopulated 
and unclaimed area at the center of the Arctic Ocean.’  
 
Less controversially, a number of other international instruments have also helped to regulate 
maritime and environmental concerns in the Arctic. The International Maritime Organization 
(IMO), for example, recently instituted a Polar Code – a previously non-binding agreement made 
mandatory at the urging of Arctic states – which sets guidelines ‘to increase the safety of ships’ 
operation and mitigate the impact on the people and environment in the remote, vulnerable and 
potentially harsh polar waters.’32  



	
	

	

	
6   The Climate Institute|	Poles Apart? The Antarctic Treaty System as a Model for Arctic Governance	

	

 
Further initiatives have been put forward to supplement these institutional steps. Announcing the 
program for the 2015-17 US chairmanship of the Arctic Council, U.S. Special Representative for the 
Arctic Adm. Robert Papp laid out proposals for a Regional Seas Program (RSP) to help coordinate 
and support scientific research, manage growing human activity, and promote safer maritime 
operations in the Arctic Ocean.33 All of these efforts notwithstanding, however, UNCLOS and the 
AC are still at the center of Arctic governance today. A number of issues, including maintaining 
regional peace, remain unaddressed.  
 
 

The Antarctic 
 
2.4 The Antarctic Treaty of 1959 
 
Turning our eyes to the Antarctic, a more evolved structure appears. In 1959, the Antarctic Treaty 
was signed by twelve states – seven of whom, notably, had territorial claims in Antarctica that were 
subsequently suspended by the agreement.34 The signatories had previously taken part in the 1957-
1958 International Geophysical Year (IGY) – a cooperative scientific initiative studying the earth – 
which was in turn the culmination of earlier efforts to improve international scientific partnerships 
during the Cold War.35 In this spirit, the treaty affirmed ‘that it is in the interest of all mankind that 
Antarctica shall continue forever to be used exclusively for peaceful purposes and shall not become 
the scene or object of international discord.’36  
 
The parties to the treaty further acknowledged ‘the substantial contributions to scientific knowledge 
resulting from international cooperation in scientific investigation in Antarctica,’ and emphasized the 
need for ‘the establishment of a firm foundation for the continuation and development of such 
cooperation on the basis of freedom of scientific investigation in Antarctica,’ centralizing ‘the 
interests of science and the progress of all mankind.’37 In this vein, and acting on its commitment to 
peace, the treaty banned all military activity and weapons testing, nuclear explosions, and radioactive 
waste disposal – successfully denuclearizing and demilitarizing the continent.38  
 
The treaty is also inclusive. The Antarctic Treaty Consultative Meetings (ATCM), which oversee the 
agreement, are open to all – provided that a country first conducts ‘substantial research activity’ in 
the Antarctic to prove its commitment to the region.39 Since 1959, 41 additional states have signed 
the treaty and 17 now qualify to participate in the ATCM, meaning there are now 29 Consultative 
Parties. The remaining 24 Non-Consultative Parties may attend the ATCM, but do not take part in 
decision-making.40 In total, the signatories comprise all major industrial and developing countries, 
and cover more than 80 percent of the world’s population. In marked contrast to the Arctic regime, 
the Antarctic Treaty is therefore ‘a truly global supranational government.’41  
 
 
2.5 Instruments within the ATS  
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Rooted in the 1959 treaty, the Antarctic Treaty System (ATS) has continued to develop and 
incorporate further agreements that augment the original.42 These include the 1964 Agreed Measures 
for the Conservation of the Antarctic Fauna and Flora, the 1972 Convention for the Conservation 
of Antarctic Seals, the 1980 Convention on the Conservation of Antarctic Marine Living Resources 
(CCAMLR), and the 1991 Protocol on Environmental Protection to the Antarctic Treaty (Madrid 
Protocol). Alongside the founding treaty, they now collectively comprise the ATS – regarded today 
as one of the success stories in international environmental law. Two of these, the CCAMLR and 
the Madrid Protocol, jointly provide key policy mechanisms for environmental management under 
the ATS.  
 
The CCAMLR is a key component of the ATS.43 It uses an ecosystem-based approach to ensure 
sustainable harvesting of the Southern Ocean fisheries through the granting of licenses, 
establishment of yearly fishing quotas, satellite surveillance, and fishing vessel inspections, among 
other measures.44 Its Commission, meanwhile, regulates how living marine resources are used – 
from enforcing catch limits, to closing certain fisheries on a seasonal or area basis as needed, to 
setting out measures to minimize potential impacts on local ecosystems and non-target species. This 
body is in turn advised by the Scientific Committee.45  
 
The Madrid Protocol recognized Antarctica as a ‘natural reserve, devoted to peace and science.’46 It 
further laid out a set of principles governing human activity on the continent, and prohibited all 
activities targeting mineral resources – a ban that cannot be dismantled until a replacement, legally 
binding regime regulating mineral resource activities is actualized in the region. 47  To ensure 
implementation, the Protocol set up the expert advisory Committee for Environmental Protection 
(CEP), which meets annually and is tasked with advising and making recommendations to the 
ATCM. Importantly, until the year 2048, the Environmental Protocol can only be modified by 
unanimous consent on the part of the Consultative Parties to the Antarctic Treaty.48 
 
According to Herber, ‘[f]or over fifty years, the Antarctic Treaty System has provided a politically 
stable, scientifically successful, and environmentally friendly, governance regime in the southern 
circumpolar region,’ and its performance ‘in governing an entire continent has been impressive.’ It 
has, over the years, provided ‘an integrated and comprehensive governance umbrella for Antarctica 
that is based upon the highest level of authority offered under the prevailing tenets of international 
law – the international treaty mechanism,’ which has been crucial to its success.49  
 
 
 

3. Lessons for  Arct i c  Governance  
 
 
3.1 Reimagining the Current System 
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It is becoming increasingly apparent that a more comprehensive Arctic governance regime is needed. 
Rapid economic development of the Arctic’s natural bounty carries implications for the entire 
planet. A laissez-faire approach with limited oversight, if pursued in the current manner, will result 
in unsustainable resource exploitation – the heavy environmental costs of which the rest of the 
world will be forced to bear, without having had any input into the decision-making that allowed 
these problems to arise. In Herber’s view, there are today ‘significant negative externality effects 
from the failure of the Arctic region to follow sustainable economic practices,’ and what is needed is 
an Arctic regime ‘that seeks to achieve, simultaneously, both what is good for the Arctic and what is 
good for the world.’50  
 
According to Koivurova, an underlying problem is the fact ‘that there is no way to coordinate 
between different governance mechanisms now functioning in their own fields in the Arctic.’ In his 
view, ‘[t]his is a problem if one thinks that we need to prepare for a rapidly and dramatically 
transforming region, requiring strong policy and legal measures, and/or that we need to overcome 
sectorial governance prevailing in the region and build our governance on ecosystem-based holistic 
governance.’51  
 
These conditions thus demand a new structure, one that ‘would be empowered to make, on the 
basis of science, legally binding decisions, and coordinate between other Arctic-specific governance 
rules and regimes.’ A strong institution of this kind ‘would need to be created via an international 
treaty, with strong decision-making powers (e.g., towards ecosystem-based holistic governance).’ In 
short, ‘[s]ince it is the gaps in regulations that have been diagnosed as problematic [in Arctic 
governance], the cure for this is to identify those areas where law is still needed via those institutions 
that possess mandates to do this.’52 Incorporating a higher level of governance would bring together 
these disparate areas of responsibility under one umbrella, thereby enabling more efficient 
management.  
 
 
3.2 Applying the ATS to the Arctic 
 
A number of experts have debated whether the ATS might be applied to the far north. According to 
Borgerson, ‘[a]lthough it is tempting to look to the past for solutions to the Arctic conundrum, no 
perfect analogy exists….There is simply no comparable historical example of a saltwater space with 
such ambiguous ownership, such a dramatically mutating seascape, and such extraordinary economic 
promise.’ In Borgerson’s view, while the 1959 Antarctic Treaty certainly offers lessons, ‘it concerns a 
continent rather than an ocean.’53  
 
Herber goes further, stating that ‘there is no basis, whatsoever, to advocate a close replication of the 
Antarctic model in the Arctic region.’54 Indeed, Koivurova asserts that ‘[t]he starkly contrasting roles 
sovereignty plays in the regions should make it especially clear that the ATS model cannot really 
function in the Arctic other than by way of providing a source of inspiration.’55 As Arctic Centre 
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researcher Sebastien Duyck explains, the two poles differ too much to facilitate ‘a one-size-fits-all 
model for Polar governance.’56  
 
Nevertheless, this does not mean that an Arctic treaty is impracticable, or that aspects of the ATS 
cannot be adapted to suit the needs of the Arctic. As Koivurova points out, a ‘common mistake is to 
think that suggesting an Arctic treaty means the same as suggesting that the ATS should evolve to 
govern the Arctic.’57 Indeed, despite his opposition to transplanting the ATS, Herber argues that it 
‘can serve, in several important ways, as a valuable reference for the design of an Arctic government 
that can effectively deal with its difficult future challenges.’58 The goal should therefore not be to 
completely scrap the existing Arctic model, but rather to reform and enhance it – and the ATS can 
help show the way.  
 
By identifying the relevant and transferrable strengths of the ATS – its global outlook and openness, 
for example, or its treaty-based commitment to demilitarization and peace, scientific cooperation, 
and sustainable environmental management – Arctic governance could be reimagined for the 
better.59 The Madrid Protocol, for example, provides an effective mechanism for environmental 
management of Antarctic natural resources, and a parallel approach in the Arctic would – according 
to Herber – constitute ‘a major step forward in addressing the need for the efficient management of 
all major natural resource uses in Arctic industries.’60 
 
 
3.3 An Arctic Treaty: Critiques and Rebuttals 
 
Of all the Arctic states, only Finland has advocated for an Arctic treaty in recent years. 61 
Nevertheless, a number of experts believe that this is the best way forward for the region. In 
Borgerson’s view, ‘[t]he ideal way to manage the Arctic would be to develop an overarching treaty 
that guarantees an orderly and collective approach to extracting the region’s wealth.’ He 
recommends the US ‘convene a conference to draft a new accord based on the framework of the 
Arctic Council,’ which ‘should incorporate relevant provisions of UNCLOS and take into account 
all of the key emerging Arctic issues.’62  
 
There are skeptics. One worry is that the significant consultation rights currently enjoyed by Arctic 
indigenous peoples under the AC would be lost in a potential treaty, given the notion that only full 
states can participate in international treaties. Koivurova rejects this view as misguided because 
‘there is nothing in the customary law of treaties, as codified in the Vienna Convention on the Law 
of Treaties, that would prevent states from giving indigenous peoples that status in an international 
treaty; after all, indigenous peoples do not have any decision-making power in the [Arctic] Council, 
other than being consulted by states before decision making.’  
 
Another concern derives from AC admirers, who laud its success as an intergovernmental forum 
and fear its loss to an Arctic treaty. Koivurova dismisses this objection as well. ‘Many stakeholders in 
Arctic governance…mistakenly believe that to negotiate an overarching, legally binding instrument 
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for the Arctic would fully halt the functioning of the Arctic Council,’ but this is mistaken because 
the member states ‘could set up a separate process to negotiate a legally binding instrument for the 
Arctic, or its Ocean, which in no way would halt the functioning of the Arctic Council.’63  
 
Others have worried that an Arctic treaty would simply take too long to create, pointing to the fact 
that UNCLOS took nearly a decade to negotiate (from 1973-1982), and did not enter into force until 
1994. Koivurova once again disagrees, pointing out that ‘UNCLOS was possibly the most ambitious 
treaty negotiation process’ ever undertaken by the world’s nation states; conflating it with a future 
Arctic treaty is unwarranted.64  
 
Either way, it is evident that crafting a treaty for the Arctic – and even winning the argument for one 
in the first place – will be no easy task. A treaty-based Arctic system, however, is both desirable and 
possible. Imbued with legal authority, it would significantly build upon existing structures and 
extend their purview to meaningfully cover all major areas that currently demand more effective 
regional governance – while making them more responsive to the increasing nexus of interlocking 
challenges emerging in the Arctic.   
 
 
3.4 Looking to the Future 
 
Today, the Arctic stands at a crossroads. It is increasingly subject to rapid and chaotic economic 
development, with heavy environmental costs and potential new international conflicts. This is not 
in the best interests of the region, its peoples, or the wider world. Rather, it is an unhealthy trend 
occurring largely due to a governance vacuum. Unlike Antarctica, the Arctic has no treaty-based 
mechanism scrutinizing economic activities being pursued within its boundaries, and no prohibition 
on military activity.   
 
In this context, a legally binding agreement for the Arctic makes sense – offering an opportunity for 
a more comprehensive and efficient governance model that can address the diverse governmental 
needs of the circumpolar north. While some are concerned that adding another layer of governance 
to the Arctic will create more problems that it solves – or undermine existing institutions – these 
fears need not stand in the way of pursuing more effective management, which the region sorely 
needs. Multi-level governance is already a reality in many places around the world, and there is no 
reason why it cannot be suitably adapted to the far north as well, under the umbrella of an Arctic 
treaty. 65  In an age of dramatic environmental change, action must be taken to preserve the 
important, vulnerable ecological systems of this polar region, and a treaty-based approach holds 
great promise.  
 
 
Trevelyan Wing is a Graduate Research Fellow at the Climate Institute. Founder of the Indigenous Youth Forum on 
Climate Change and former Stefansson Fellow at the Institute of Arctic Studies, he holds an MPhil in 
Environmental Change and Management from the University of Oxford.   
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